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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District: Tinsukia.  

 

IN THE COURT OF MUNSIFF, MARGHERITA 

 

 

Present:- Sri B. Kshetri, A.J.S. 

    Munsiff, Margherita 

 

Thursday, the 15th day of March, 2018.  

 

Title Suit No. 02 of 2015 

 

Smti. K. Chinami      

……..…….Plaintiff 

-Versus- 

 State of Assam, represented by Collector, Tinsukia district 

……………Defendant 

      -And- 

The Agent, Tipong Colliery N.E.C. (CIL), Margherita. 

                                …………..Proforma Defendant                         

 

This suit coming on for final hearing on 05.03.2018 in the presence of – 

 

Mr. T. S. Mukherjee     ……………………………Advocate/Pleader for Plaintiff. 

Mr. S. Dasgupta          ………………………….. Asstt. Govt. Pleader for State Defendant. 

Mr. S. K. Agarwal        ……………………………Advocate for the Proforma Defendant.  
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and having stood for consideration to this day, the Court delivered the following 

Judgment:- 

 

1. This is a suit filed u/s 108 of the Indian Evidence Act, by the plaintiff, 

Smti. K. Chinami, w/o K. Simachalam praying for declaration/ 

presumption of death of her husband, who has not been heard for 

more than 07 years.  

2. Plaintiff`s case as gathered from her plaint in brief is that she is the 

legally married wife of Sri K. Simachalam who was an employee of 

North Eastern Coalfields, Coal India Limited under Tipong Colliery vide 

employee no. 44024. K. Simachalam went to his workplace on 25th 

day of November 2000 but did not return to his house and till today 

he is untraced.  

3. Plaintiff pleaded that after missing of Sri K. Simachalam, plaintiff duly 

informed the government gaonburah of Lalpahar village who informed 

Lekhapani police. Plaintiff also informed the employer of her husband, 

i.e., the proforma defendant.  

4. Plaintiff pleaded that North Eastern Coalfields dismissed the husband 

of the plaintiff on 17.12.2001 from service as he was absent from his 

work on and from 25.11.2000. It was pleaded that neither the 

husband of the plaintiff returned any time after 25.11.2000 nor he 

was heard of by his wife, relatives and friends in-spite-of all the steps 

taken by the plaintiff to find out her husband. The plaintiff made 

complaint to the police through government gaonburah. Since, K. 

Simachalam disappeared without giving any clue of his existence till 

the filing of the suit, he was presumed to be dead as per law.  

5. Plaintiff pleaded that she approached and requested the Registrar of 

Birth and Death, Tirap Gate State Dispensary, Lekhapani on several 

occasions and requested the Registrar on 07.01.2008 for the first time  
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to issue death certificate of her husband but they avoided the matter 

and lastly on 14.01.2015 denied to issue death certificate of K. 

Simachalam. Plaintiff also sent notice u/s 80 C.P.C to the Collector, 

Tinsukia on 02.02.2015 who did not respond. Hence the suit for 

declaration that Sri K. Simachalam is dead, to direct the Registrar of 

Death, Margherita to issue death certificate to the plaintiff, cost of the 

suit and any other reliefs.  

6. The defendant and proforma defendant contested the suit by filing 

separate written statement.  The case of the defendant in brief is that 

there is no cause of action for the suit, suit is not maintainable in law 

and in facts, suit is defective for non-joinder of near relatives of K. 

Simachalam, that plaintiff did not make the police officer party in this 

case. 

7. The case of the proforma defendant in brief is that suit is not 

maintainable in law and in facts, suit is bad for non-joinder of near 

relatives of K. Simachalam, under-valued, that, K. Simachalam was an 

employee of North Eastern Coal Fields, CIL, under Tipong Colliery. It 

has been pleaded that plaintiff submitted one petition to the proforma 

defendant vide registered post on 22.11.2001 stating that her 

husband had been missing from December 2000 and requested the 

proforma defendant to provide financial assistance. It was pleaded 

that petition was accompanied with panchayat certificate, F.I.R and 

affidavit wherein it was written that Sri Kanithi Simachalam was 

suffering from mental disorder since 15.08.2000 and was taking 

treatment and left over village without any intimation to family 

members. In the affidavit dated 31.10.2001 it is stated by the plaintiff 

that her husband came to village Urjam on 15.08.2000 and was 

suffering from mental disorder, ill health and left the village without 

any intimation to family members and as such she lodged a complaint 
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before the Grampanchayat Urjam and police in December 2000. It is 

further stated that after a gap of one year on 15.11.2001 again 

reported the matter to police station, which was registered as Polaki 

Police Station F.I.R. No.70 of 2001. The proforma defendant 

submitted that K. Simachalam was dismissed from service on 

17.12.2001 as he was found absent without any sanction leave w.e.f. 

19.11.2000. The defendant and proforma defendant prayed to 

dismiss the suit with cost.   

8. On the above pleadings the then learned presiding officer framed the 

following issues:- 

1. Whether there is any cause of action for the suit? 

2. Whether the suit is maintainable in its present form and 

manner? 

3. Whether the suit is bad for non-joinder of necessary 

parties? 

4. Whether the plaintiff is entitled to declaration that Sri K. 

Simachalam is dead? 

5. Whether the plaintiff is entitled to the other reliefs 

claimed? 

9. In support of the above pleadings plaintiff side examined one witness.          

Defendant declined to adduce evidence.  Both sides marked some 

documents as exhibits.  

10. I have heard oral arguments of learned counsels for both the sides.  

Neither side filed any written argument.  I have gone through the 

case records, the evidence and the documents.   

Discussion and decision thereon:  

11. Issue No. (1):- This issue relates to cause of action for the suit. I have 

heard learned counsel for the both sides on this issue. Learned 

counsel for the plaintiff drawing my attention to the provisions of 
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section 34 of Specific Relief Act argued that as defendant refused to 

accept the contention of the plaintiff which otherwise alter the status 

of the plaintiff resulted in cause of action for the suit. It was argued 

that declaration of civil death is required to change the plaintiff`s 

status from married to widow and it will make her eligible to succeed 

to the property left by her husband. On the other hand, learned 

counsel for the State and proforma defendant argued that there is no 

cause of action for the suit.  

12. It is a fact that no suit lies for a declaration that a person not having 

been heard of for seven years was deemed to be dead unless it is 

sought to be established that the suitor is entitled to any legal 

character or to any right as to any property. A suit for declaration can 

be maintained only within the scope and ambit of Section 34 of the 

Specific Relief Act, 1963. In order to obtain relief under Section 34 of 

the Specific Relief Act, 1963, the plaintiff has to establish that the 

defendant has denied or is interested in denying the character or title 

of the plaintiff. The denial must be communicated to the plaintiff in 

order to give him cause of action. The Hon`ble Calcutta High Court in 

Narayan Nayak Vs. State Bank of India and Ors. 

MANU/WB/0399/2002: (2002) III LLJ 1013 Cal was pleased to 

observe as follows: The rule in Section 108 of the Evidence Act 

supersedes the time of presumption provided in the Hindu Law as well 

as Hanafi Law which are 12 years and 30 years respectively. It is a 

rule of presumption. By reason of the language applied in Section 108 

of the Evidence Act, the burden to prove that such person is alive, lies 

on the person who affirms it, despite the person having not been 

heard of for 7 years by persons who would have heard of him if he 

were alive. The presumption of civil death or fictional death by reason 

of Section 108 of Evidence Act tantamounts to physical death in the 
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eye of law. Thus the presumption is a rule of evidence. By fiction the 

death is presumed in such circumstances unless otherwise proved by 

him who controverts it. Therefore there cannot be any question of 

obtaining a decree of declaration of civil death by the near relatives 

who have not heard of him. If someone insists that he is not dead 

then it is he who has to prove it. In as much as the burden lies on the 

person who asserts that affirmative. Therefore no suit lies for a 

declaration that a person not having been heard of for 7 years was 

deemed to be dead, unless the suitor seeks to establish that he is 

entitled to any legal character or to any right as to any property. In 

as much as a suit for declaration can be maintained only within the 

scope and ambit of Section 34 of the Specific Relief Act, 1963. Section 

34 does not sanction every form of declaration. It sanctions only a 

declaration that the plaintiff is entitled to a specific legal character or 

to any right as to property. In other words the meaning of the section 

34 of Specific Relief Act, is that any person, who has a right to any 

legal character i.e. status, or to any property, may bring a declaratory 

action against anyone who actually denies or has some interest on 

behalf of other to deny his title to such character or his right to any 

such property.  

13. So, in order to obtain relief under Section 34 of the Specific Relief Act 

the plaintiff has to establish that the defendant has denied or is 

interested in denying the character or title of the plaintiff. The denial 

must be communicated to the plaintiff in order to give him cause of 

action. In this case, such communication of denial has been made 

with regard to legal character or right to property of the plaintiff by 

the defendants. In the present case from the pleading of the parties 

and vide exhibit A, it appears that the plaintiff approached the 

proforma defendant for financial assistance which proforma 
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defendant refused to make payments of superannuation benefit to 

the plaintiff presuming the husband of the plaintiff as dead.  Thus the 

proforma defendant is denying the death. Hence, I decide this issue 

in the affirmative and in favour of the plaintiff.  

14. Issue No. (2):- This issue relates to maintainability of the suit. During 

argument hearing, learned counsel for the defendant side submitted 

that this court have no territorial jurisdiction to try the suit. It was 

submitted that plaintiff did not inform the local police about the 

missing of her husband, rather she lodged an F.I.R with the police of 

Andhra Pradesh.  

15. It is a fact that the plaintiff did not submit any document in this case 

in support of her intimation to the local police regarding the missing 

of K. Simachalam. But admittedly, it is clear that K. Simachalam lastly 

went to his workplace on 18.11.2000 and since then he is alleged to 

have been missing. So, it appears that this court have territorial 

jurisdiction to try the suit. Hence, this issue is decided in the 

affirmative and in favour of the plaintiff.   

16. Issue No. (3):- This issue relates to non-joinder of necessary parties. 

The defendant side pleaded and argued that in absence of other near 

relatives of K. Simachalam the suit cannot be heard and decided. 

Learned Assistant Govt. Pleader for the State also argued that plaintiff 

should have make police officer party to this suit.  

17. To get declaration about a missing person that he should be presumed 

dead is a judgment in rem and as such the government is necessary 

party which will include the police also, and the plaintiff arrayed State 

as defendant in this suit. Nevertheless, plaintiff should have array all 

the legal representatives of K. Simachalam party.  But none of the 

legal heirs have been made party in the instant suit. Looking to the 
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pleadings, it is clearly seen that the sons and daughters of K. 

Simachalam i.e., blood relations should have been made as party to 

the suit, since the very foundation of the suit is that K. Simachalam is 

unheard of for 07 years by his near relatives, for finding out the truth.  

18. The non-joinder of other near relatives of K. Simachalam, therefore, 

in my view is fatal to the plaintiff`s case and no effective decree can 

be passed. Hence, this issue is decided in the affirmative and against 

the plaintiff.  

19. Issue No. (3):- This issue is the crux of the suit. It is to be noted that 

that plaintiff after filing her evidence-in-chief on affidavit filed another 

petition being no. 521 dated 08.08.2016 and prayed to allow her 

constituent attorney to adduce evidence on her behalf. Said prayer 

was allowed by my learned predecessor in office and attorney 

appeared to face the cross-examination.  

20. P.W.1 (D. Rama Rao) is the attorney of the plaintiff. He deposed that 

since 25.09.2000 husband of the plaintiff has been missing on his way 

to duty. He also deposed that on that day he was in his duty in Tipong 

Colliery. On that day after his duty at 3 p.m. he searched for K. 

Simachalam but could not trace him out till date. He deposed that 

matter was not informed to the police in the form of F.I.R but they 

informed the gaonburah. He deposed that nobody knows where K. 

Simachalam has gone. He deposed that K. Simachalam have his house 

in Andhra Pradesh and an F.I.R was lodged in the police station of 

Andhra Pradesh regarding the missing of K. Simachalam. Although 

P.W.1 deposed of filing F.I.R, with the police of Andhra Pradesh Police 

Station but did not submit any copy of the same. Rather, proforma 

defendant while cross examining the P.W.1 exhibited the F.I.R as 

exhibit C.  

21. There is no evidence oral as well as documentary to prove that 

plaintiff ever attempted to publish the missing of K. Simachalam 
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through advertisement in newspaper. Plaintiff did not adduce 

evidence of near relatives of K. Simachalam (despite having sons and 

daughter as admitted by P.W.1), to prove that since 25.11.2000 they 

searched for K. Simachalam at various places at Margherita as well as 

his native place in Andhra Pradesh but did not find his trace. The 

plaintiff did not bother to submit the status report of the F.I.R. she 

lodged in Andhra Pradesh.  

22. There is no satisfactory evidence of either types as to what efforts 

plaintiff have made to trace her husband and that not having 

succeeded in her efforts she have approached the Court for 

declaration that her husband is dead as nobody has heard of him for 

7 years or more. There is nothing as to the options taken by plaintiff 

for finding out her husband through local police, blood relatives, 

friends and advertisement in the newspaper. Plaintiff did not adduce 

evidence of close blood relatives stating the entire issues till date. 

Exhibit B, the certificate issued by Surpanch, Gram panchayat, Urjam 

simply speaks of not returning the husband of the plaintiff to his house 

in Andhra Pradesh. The Gram Panchyayat is not the authority to 

investigate the whereabouts of a person.  

23. The plaintiff failed to discharge the burden of proof that an earnest 

search was made for her husband. There is no evidence that plaintiff 

consulted the public records, wherever her husband might have 

resided. The search could have include questioning of the missing 

person's friends or relatives as to his whereabouts.  

24. Although, the proforma defendant has marked a photo copy of the 

F.I.R lodged in Andhra Pradesh, which shows that he was missing 

since 2000 but, there is nothing to show what had happened to the 

status of the investigation in the said matter. Moreover, the Plaintiff 
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pleaded that her husband did not return home from his workplace 

which is situated within the jurisdiction of this Court. Although the 

P.W.1 deposed of informing the police about the missing of K. 

Simachalam, but, did not produce even a single piece of paper to 

assert that plaintiff lodged any missing entry of her husband with the 

police of Margherita and police did not find her husband, for which 

she has come before this court. Although, the plaintiff has claimed 

that her husband was found missing way back in the year, 2000, 

which she reported to police after a year in 2001 in Andhra Pradesh, 

but no reason have been given by the plaintiff as to why she has come 

before this court seeking declaration or direction relating to 

presumption of death after about 14 years of the alleged 

disappearance of her husband.  

25. From the evidence adduced by the plaintiff, it appears that it cannot 

be said that K. Simachalam has not been heard of for seven years by 

those persons who would naturally have heard of him if he had been 

alive. It is therefore not a fit case to attract the presumption u/s 108 

of Evidence Act. Hence this issue s decided in the negative and against 

the plaintiff.  

26. Issue No. (5):- This issue relates to reliefs. In view of the decision 

arrived at issue nos. 3 and 4 plaintiff is not entitled to any relief in this 

suit. Hence, this issue is decided in the negative and against the 

plaintiff.  

                                                ORDER 

 

27. In the result, plaintiff’s suit is dismissed on contest against the 

defendant and the proforma defendant with cost.  
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28. Draw up a decree. 

29. Given under the hand and seal of this court on this 15th day of March 

2018.  

 

 

 

Munsiff, Margherita 
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APPENDIX 

 

01. Plaintiff’s Witnesses:      

 PW 1:  K. Chinami 

   

02. Defendants’ Witnesses:    

None 

03. Court Witnesses:        

 None 

04. Plaintiff’ Exhibits:    

Exhibit:  1:-Certificate issued by Govt. Gaonburah. 

Exhibit: 2:- Certificate issued by the agent of Tipong Colliery 

Exhibit: 3:- Notice u/s 80 C.P.C 

Exhibit: 4:- Postal receipt  

 

05. Defendants’ Exhibits: 

            Exhibit: A:- Letter for financial help  

            Exhibit: B:- Panchayat certificate 

            Exhibit: C:- F.I.R  

            Exhibit: D:-Affidavit of Plaintiff 
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